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I.  INTRODUCTION 

The  primary  purpose  of  this  paper  is  to  examine  the  effectiveness  of 
fact  finding,  the  different  views  regarding  the  desirability  of  retaining 
fact  finding  as  an  impasse  resolution  procedure,  and  the  time  at  which, 
or  circumstances  under  which  it  should  be  used. 

Fact  finding  is  generally  considered  the  second  stage  in  Montana's 
impasse  resolution  procedure  following  mediation.   Though  parties  also 
have  the  right  to  take  economic  action  (strike  or  lockout)  or  go  to 
arbitration  at  this  point,  they  usually  choose  to  take  their  dispute 
to  fact  finding.   The  procedure  is  somewhat  more  formal  than  that  of 
mediation,  but  not  as  extreme  as  economic  action  or  arbitration.   Fact 
finding  is  essentially  the  last  chance  the  parties  have  to  reach  a 
settlement  of  their  own  choosing. 

Fact  finding  may  be  initiated  by  a  request  from  either  one  (or  both) 
of  the  disputing  parties  or  by  the  Board  of  Personnel  Appeals.    Once 
the  fact  finder  is  selected,  (s)he  meets  with  the  parties  and,  after 
hearing  testimony  on  the  facts,  submits  a  report  containing  recommenda- 
tions for  the  resolution  of  the  dispute.   The  fact  finder  is  not 
prohibited  from  mediating  the  dispute  at  the  same  time  (s)he  conducts 
the  fact  finding  hearings,  nor  are  the  parties  required  to  accept 
the  fact  finder's  recommendations,  which  is  the  primary  distinguishing 
feature  between  fact  finding  and  arbitration. 

The  fact  finder  may  make  the  report  public  five  days  after  submitting 
it  to  the  parties;  (s)he  must  make  it  public  fifteen  days  after  submission 
if  the  dispute  is  not  yet  settled.   In  either  case,  the  costs  of  fact 
finding  are  borne  equally  by  the  Board  of  Personnel  Appeals  and  the 
parties.    Use  of  fact  finding  to  resolve  collective  bargaining  impasses  is 
common  among  other  states.   A  1979  survey  of  impasse  resolution  methods 
used  by  other  states  reveals  that  most  (33  of  those  surveyed  or  65%) 
utilize  fact  finding. 3 

II.  POSITIONS  ON  FACT  FINDING  TAKEN  BY  PARTIES  TO  COLLECTIVE  BARGAINING 

There  appear  to  be  three  distinct  positions  regarding  the  desirability 
of  retaining  fact  finding  as  an  impasse  resolution  procedure.   One 
position  advocates  retaining  fact  finding  in  its  present  form;  a  second 
position  proposes  retaining  fact  finding  in  a  modified  form;  and  a  third 
position  recommends  eliminating  fact  finding  from  Montana's  impasse 
resolution  procedure.   The  position  taken  does  not  appear  to  be  a 
function  of  a  management  or  labor  orientation. 

Advocates  of  the  first  position  argue  that  fact  finding  will  remain  a 
useful  alternative  to  economic  action  as  long  as  it  can  be  used  effective- 
ly to  settle  labor-management  disputes.   The  number  of  disputes  settled 
through  fact  finding  should  not  be  important.   They  cite  as  an  example 
of  the  value  of  fact  finding  the  Missoula  teachers'  impasse  in  1981,  a 
year  that  saw  the  lowest  number  of  fact  finding  requests  since  1974. 


ISection  39-31-308,  M.C.A. 
2Section  39-31-309(5),  M.C.A. 

JU.S.  Dept.  of  Labor,  Labor-Management  Services  Administration,  Summary 
of  Public  Sector  Labor  Relations  Policies,  U.S.  GPO,  Washington,  D.C.  (1979). 
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The  fact  finder's  efforts  were  said  to  have  created  the  breakthrough 
to  settlement.   Proponents  claim  that  as  long  as  public  employees  have 
the  right  to  strike,  there  will  be  no  guarantee  that  a  similar  need  for 
fact  finding  at  the  state  level  will  not  be  experienced. 

Those  favoring  fact  finding  continue  with  a  number  of  other  arguments. 
They  suggest  that  the  formality  of  fact  finding  is  what  lends  authority 
to  the  procedure  and  helps  make  it  effective.   They  also  suggest  that 
the  neutrality  of  the  fact  finder  contributes  to  resolution.   Particularly 
the  unions  may  perceive  the  fact  finder  to  be  more  neutral  than  the 
mediator,  since  the  mediator  is  hired  and  paid  by  the  state.   By  placing 
a  neutral  who  is  viewed  as  being  truly  disinterested  into  a  setting  of 
formal  proceedings,  it  is  hoped  that  the  fact  finder's  advisory-only 
recommendations  will  be  accepted  with  the  seriousness  with  which  they 
are  offered. 

Groups  supporting  a  modified  form  of  fact  finding  take  a  slightly 
different  stand.   While  they  agree  with  many  of  the  arguments  just  made, 
they  suggest  that  certain  changes  would  make  fact  finding  even  more 
useful  than  it  is  now.   One  such  change  would  be  to  authorize  the 
mediator  to  order  fact  finding  if  (s)he  believes  it  will  bring  about 
a  settlement.   Another  would  be  to  make  fact  finding  mandatory  once 
either  party  requests  it.   Finally,  a  third  change  would  require  the 
mediation  and  fact  finding  procedures  to  be  exhausted  before  either 
party  could  take  economic  action.   In  each  case,  an  attempt  is  made  to 
give  the  parties  every  opportunity  to  settle  their  dispute  before  taking 
more  drastic  action. 

Those  in  favor  of  completely  eliminating  the  fact  finding  procedure 
support  their  position  by  claiming  that  fact  finding  is: 

1.  an  unwanted  and  unneeded  expense; 

2.  too  accessible  and,  consequently,  a  deterrent  to 
successful  mediation.   Parties  may  hold  back  during 
mediation  if  they  believe  a  chance  exists  for  them 
to  gain  a  little  more  or  give  a  little  less  at  the 
fact  finding  stage; 

3.  too  much  like  mediation,  the  only  difference  being 
an  increased  degree  of  formality  during  fact  finding; 

4.  worthless  because  of  the  advisory-only  status  of  the 
fact  finder's  recommendations; 

5.  too  much  like  arbitration.   The  arbitrator's  decision 
is  usually  similar  to  that  of  the  fact  finder,  so  the 
only  difference  is  the  binding  vs  non-binding  status 
of  the  neutral's  decision.   Since  fact  finding  is 
essentially  advisory  arbitration,  there  is  no  need 

to  go  through  arbitration  twice  with  the  same  issues. 

Persons  taking  this  position  generally  point  out  that  mediation  will  be 
much  more  effective  if  the  parties  involved  in  the  dispute  see  that  the 
next  step  is  to  either  strike  or  go  to  binding  arbitration.   The  idea  is 
to  apply  increased  pressure  on  the  parties  to  settle  early  rather  than 
give  them  another  opportunity  to  drag  out  their  dispute. 
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III.  OPTIONS 


These  three  positions  on  the  future  of  fact  finding  lead  to  several 
options  for  the  Commission  to  consider: 

Option  1:  Continue  fact  finding  in  its  current  form. 

Option  2:  Amend  the  Collective  Bargaining  for  Public  Employees 
Act  to  eliminate  fact  finding  as  a  step  in  Montana's 
impasse  resolution  procedure. 

Shortening  the  impasse  resolution  process  in  this 

manner  would  apply  additional  pressure  to  settle 

during  mediation.   The  parties  would  have  only 

binding  arbitration  or  economic  action  to  choose 
from  if  mediation  was  unsuccessful. 

Option  3:  Amend  the  Collective  Bargaining  for  Public  Employees 
Act  to  grant  mediators  the  authority  to  order  fact 
finding. 

This  option  would  allow  mediators  to  order  fact 
finding  if  (s)he  believes  it  will  help  the  parties 
reach  a  settlement.   The  mediator's  order  would 
be  binding,  and  appropriate  penalties  and  enforce- 
ment procedures  would  be  required. 

Option  A:  Amend  the  Collective  Bargaining  for  Public  Employees 
Act  to  make  fact  finding  a  mandatory  procedure  once 
either  party  requests  it. 


Option  5: 


Currently,  it  is  not  clear  that  one  party  must  go 
to  fact  finding  just  because  the  other  party  requests 
it.   This  option  would  compel  both  parties  to  partici- 
pate, even  if  just  one  makes  the  request.   It  would 
effectively  prevent  either  party  from  sitting  out 
or  taking  economic  action  during  the  fact  finding 
procedure.   This  option  would  also  require  appropriate 
penalties  and  enforcement  procedures. 

Amend  the  Collective  Bargaining  for  Public  Employees 
Act  to  require  that  both  mediation  and  fact  finding 
be  exhausted  before  either  party  is  allowed  to  take 
economic  action. 


This  option  would  not  allow,  but  require  the  parties 
involved  to  take  every  opportunity  to  reach  a  settle- 
ment.  Its  purpose  is  to  preclude  either  party  from 
making  too  hasty  a  move  toward  economic  action.   As 
with  the  others,  this  option  would  require  appropriate 
penalties  and  enforcement  procedures. 


-  3  - 


